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party insureds can recover any collision-related “diminished value”
of their vehicles in addition to having their vehicles fully repaired at

the insurer’s expense.
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Supreme Court of Indiana.
Christina M. ALLGOOD, Individually and on behalf
of all others similarly
situated, Appellants (Plaintiffs below),
V.
MERIDIAN SECURITY INSURANCE COMPANY,
Appellee (Defendant below).
No. 49802-0501-CV-3.

Oct. 27, 2005.

Background: Insured brought class action against
automobile insurer to recover

diminished value of repaired car. The Superior Court,
Marion County, David Dreyer, J., dismissed the suit.
Insured appealed. The Court of Appeals reversed and
remanded. Supreme Court granted transfer,

Holding: The Supreme Court, Boehm, J., held that,
as a matter of first impression, policy did not obligate
insurer to pay for diminished value of car following
repairs.

Trial court's decision affirmed.

Opinion, 807 N.E.2d 131, vacated.
West Headnotes

[1] Insurance €=2719(2)

217k2719(2)

Automobile insurance policy, which stated that
insurer's limit of liability under collision coverage was
actual cash value of damaged property or amount
necessary to repair or replace property with other
property of like kind and quality, did not obligate
insurer to pay for diminished value of car following
repairs; "like kind and quality" referred to "replace,"
not "repair,” and limit-of-liability provision would
have been meaningless if insurer's obligation were to
repair or replace and to pay diminished value,

[2] Action €%27(1)
13k27(1)

[2] Insurance €=2719(2)

217k2719(2)

Tort doctrines concerning measure of damages did
not apply to insured's action that was brought against
automobile insurer for recovery of diminished value
of car following repairs that were paid by insurer
under collision coverage of policy; since action was
based solely on policy, action depended entirely on
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terms of contract. Restatement (Second) of Torts §
928,

[3] Damages €~95
115k95

[3] Damages €103

115k103

Under common law tort doctrines, the measure of
damages recoverable from a tortfeasor is generally
adequate compensation for the loss sustained.

[4] Damages €103

115k103

Under common law tort doctrines, measure of
damages for injuries to property includes diminution
in value of the property. Restatement (Second) of
Torts § 928.

[5] Insurance €~2092

217k2092

Insurance company's obligation to indemnify requires
it to restore the insured to the same position as before
the event only to the extent required by the policy
terms,

[6] Insurance €~1806

217k1806

Contracts for insurance are subject to the same rules
of interpretation as are other contracts.

[7] Insurance €+1820

217k1820

Terms of an insurance policy are interpreted from the
perspective of an ordinary policyholder of average
intelligence.

[8] Insurance €~ 1808

217k1808

If reasonably intelligent persons may honestly differ
as to the meaning of the language of an insurance
policy, the policy is ambiguous.

[9] Insurance €=1832(1)
217k1832(1)

[9] Insurance €=1836

217k1836

Ambiguities in an insurance policy are construed
strictly against the insurer to further the general
purpose of the policy to provide coverage.

© 2006 Thomson/West. No Claim to Orig. U.S. Govt, Works.



836 N.E.2d 243
(Cite as: 836 N.E.2d 243)

[10] Insurance €~1826

217k1826

Interpretation of an insurance contract should
harmonize its provisions, rather than place the
provisions in conflict.

[11] Insurance €~ 1822

217k1822

Terms of an insurance policy are to be given their
ordinary and generally accepted meaning,

[12] Insurance €~~1808

217k1808

Ambiguity will be found concerning an insurance
policy only if reasonable persons would differ as to
the meaning and is not established simply because
controversy exists.

[13] Insurance €~1808

217k1808

Disagreement among courts as to the meaning of a
particular provision of an insurance policy is evidence
that an ambiguity may exist; but a division of
authority is only evidence of ambiguity and does not
establish conclusively that a particular clause is
ambiguous.

*245 Irwin B. Levin, Scott D. Gilchrist, Eric S.
Pavlack, James Keller, James H. Young, Indianapolis,
for Appellants,

Karl L. Mulvaney, Nana Quay-Smith, Candace L.
Sage, Bingham McHale LLP, Indianapolis, Brent W.
Huber, Robert L. Gauss, Brian J, Paul, Ice Miller,
Indianapolis, for Appellee.

Robert B. Clemens, George T. Patton, Jr,, Kathleen I,
Hart, Indianapolis, for Amici Curiae Indiana
Insurance Institute, Property and Casualty Insurers
Association of America, National Association of
Mutual Insurance Companies, and American
Insurance Association.

BOEHM, Justice,

We hold that an insurance policy that provides
coverage for loss limited to the lesser of the actual
cash value or the amount necessary to repair or
replace the property with other property of like kind
and quality does not obligate the insurer to
compensate for diminution in value of the property
after adequate repairs have been made.

Factual and Procedural Background
Cynthia Allgood's automobile was damaged while
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insured by Meridian Security Insurance Company.
The record does not reveal the cause of the damage,
but Meridian paid the cost of repairs to Allgood's
vehicle under its collision coverage. Meridian did not
compensate Allgood for any diminution in value of
the repaired car as a result of its having been
damaged. Allgood initiated a class action seeking
damages and a declaration that diminution in value
was compensable under the collision coverage of
Meridian's automobile policy. [FN1]

FNI. This suit was originally filed in
Marion Superior Court as a class action by
other named plaintiffs against Allstate
Property & Casualty and State Farm Mutual
Automobile Insurance Company.  Two
weeks later, Allgood joined as a plaintiff,
adding Meridian as a defendant and seeking
to expand the class to include herself and all
other insureds of Meridian. Twenty days
later, State Farm removed the entire case to
federal district court. The claim against
State Farm remained in federal court, but the
claims against Allstate and Meridian were
remanded to state court, Subsequently, the
claim against Allstate was again removed to
federal court, and only Allgood's case
remained in state court,

Meridian moved to dismiss or for judgment on the
pleadings on the ground that the policy provided for
costs of repair or replacement of the car but not for
reimbursement of any decline in its value. Allgood
responded with a motion for partial summary
judgment, asking the court to hold that Meridian was
obligated to pay for diminution in value of a damaged
vehicle in addition to paying for its repair,

The trial court found that Allgood's policy "is not
ambiguous, and diminished value is not included as a
Toss.! " Accordingly, the trial court dismissed
Allgood's complaint for failure to state a claim and
denied her motion for partial summary judgment, The
Court of Appeals reversed, concluding that the policy
required payment for diminished value. Allgood v.
Meridian  Sec. Ins. Co., 807 N.E2d 131
(Ind.Ct.App.2004). The Court of Appeals reaffirmed
that decision in all respects in Allgood v. Meridian
Sec. Ins. Co., 812 N.E.2d 1065 (Ind.Ct.App.2004),
This Court granted transfer. Allgood v. Meridian Sec.
Ins. Co., 831 N.E.2d 733 (Ind.2005),

Liability for Diminution in Value
[1] Allgood argues that Meridian's agreement to
indemnify her for her loss was an agreement to make
her whole. Otherwise stated, she contends that unless
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a repair will restore the fair market value *246 of the
vehicle to its pre-crash level, Meridian is obligated to
pay for the decline in market value after the repair to
fully indemnify her loss.

[21[3]1[4]1[5] Allgood is correct that under common
law tort doctrines, the measure of damages
recoverable from a tortfeasor is generally adequate
compensation for the loss sustained. She is also
correct that under Indiana law that measure of
damages includes diminution in value, Dado v.
Jeeninga, 743 N.E.2d 291, 294-95 (Ind.Ct.App.2001)
; Wiese-GMC, Inc. v. Wells, 626 N.E.2d 595, 598
(Ind.Ct.App.1993), trans. denied; Restatement
(Second) of Torts § 928 (1977). But tort doctrines are
not relevant here. Making a party "whole" is the
province of tort law, but has no application here, See
Greg Allen Constr. Co., Inc. v. Estelle, 798 N.E.2d
171, 175 (Ind.2003); W. Prosser, The Law of Torts §
2, at 7 (4th ed.1971). Allgood's claim is based solely
on her policy, so her claim depends entirely on the
terms of the contract. An insurance company's
obligation to indemnify requires it to restore the
insured to the same position as before the event only
to the extent required by the policy terms. See
O'Brien v. Progressive N, Ins. Co., 785 A.2d 281, 291
(Del.2001); Am. Mfrs. Mut. Ins. Co. v. Schaefer, 124
S.W.3d 154, 161 (Tex.2003). Because Allgood's
contention presents an issue of interpretation of the
policy, it presents a question of law, and it is one of
first impression in Indiana.

Allgood's automobile policy provides the following
"Coverage for Damage to [an Insured's] Auto": "We
will pay for direct and accidental loss to 'your covered
auto' or any ‘'non-owned auto,' including their
equipment, minus any applicable deductible shown in
the Declarations.” Allgood argues that this
"Coverage" agreement by Meridian to pay for "direct
and accidental loss" to her vehicle unambiguously
includes compensation for diminution in value her car
suffered when it was damaged even though it was
repaired.  Alternatively, she contends that she is
entitled to reimbursement for her "loss," and points
out that "loss" is not defined in the policy and the
common dictionary definitions of the term are not
helpful. She cites a variety of decisions from other
jurisdictions interpreting policies similar or identical
to hers. These decisions are divided as to whether
coverage for "loss" includes diminution of value, so
she argues the term is ambiguous and therefore must
be construed in her favor, Meridian responds that the
policy includes a "Limit of Liability" provision, which
reads:
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A. Our limit of liability for loss will be the lesser
of the:
1. Actual cash value of the stolen or damaged
property; or
2. Amount necessary to repair or replace the
property with other property of like kind and
quality.
B. An adjustment for depreciation and physical
condition will be made in determining actual cash
value in the event of a total loss.
C. If a repair or replacement results in better than
like kind or quality, we will not pay for the
amount of the betterment,
Meridian argues that this provision is unambiguous
and eliminates any claim for compensation for
diminution in value.

[6][71[81[9][10][11] The usual principles of policy
construction apply here. "Contracts for insurance are
subject to the same rules of interpretation as are other
contracts."  Allstate Ins. Co. v. Dana Corp., 759
N.E.2d 1049, 1054 (Ind.2001) (quoting Eli Lilly &
Co. v. Home Ins. Co., 482 N.E2d 467, 470
(Ind.1985)). "Policy terms are interpreted from the
perspective of an ordinary policyholder of average
intelligence,"*247 and if reasonably intelligent
persons may honestly differ as to the meaning of the
policy language, the policy is ambiguous. Burkett v.
Am. Family Ins. Group, 737 N.E2d 447, 452
(Ind.Ct.App.2000). Ambiguities are construed strictly
against the insurer to further the general purpose of
the insurance contract to provide coverage. Bosecker
v. Westfield Ins. Co., 724 N.E.2d 241, 244 (Ind.2000)
. Interpretation of the contract should harmonize its
provisions, rather than place the provisions in
conflict. Whitaker v. Brunner, 814 N.E.2d 288, 294
(Ind.Ct.App.2004), trans. denied. Terms are to be
given their ordinary and generally accepted meaning,
Am. States Ins. Co. v. Kiger, 662 N.E.2d 945, 947
(Ind.1996).

Meridian contends that whatever "loss" means, the
Limit of Liability provision gives it the choice to pay
the insured either the actual cash value of the vehicle
or the costs associated with repairing or replacing the
vehicle with "property of like kind and quality." For
a vehicle that is a total wreck, the replacement may be
less than cost of repair. In this case, Meridian chose
to repair Allgood's vehicle. Allgood does not dispute
that her vehicle was adequately restored to its
preaccident level of performance and function.
Allgood argues that Meridian could have written the
contract to exclude coverage for diminution in value.
She contends that without any explicit mention of
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diminished value the Limit of Liability is ambiguous.
Thus, even if the Limit of Liability applies, she urges
that the policy must be construed in her favor, The
Court of Appeals agreed that the "Limit of Liability"
was just that--a limit on the amounts the insurer
agreed to pay--but did not eliminate diminution of
value. The Court of Appeals focused on the term
"like kind and quality," and concluded that Meridian's
promise "to repair or replace the property with other
property of like kind and quality" could be read to
include restoration of "appearance, function, and
value."  Aligood, 807 N.E.2d at 136 (italics in
original). Judge Hoffman dissented, reasoning "[i]t is
clear that the 'other property' referred to consists of
either repair parts or a replacement vehicle of the like
kind and quality, not to the provision of money to
cover losses in the market value." [d at 139
(Hoffman, J. dissenting).

We agree with Judge Hoffman that the "Limit of
Liability" is unambiguous and bars Allgood's claim
for diminished value. Meridian has promised to
repair the vehicle or to replace it with property of like
kind and quality, but there is no promise to restore the
value of the vehicle. Merriam Webster's Collegiate
Dictionary 991 (10th ed.1993), defines "repair" as "to
restore by replacing a part or putting together what is
torn or broken; to restore to a sound or healthy state."
By this definition, and the common understanding of
the term, repair means to restore something to its
former condition, not necessarily to its former value.
See Pritchett v. State Farm Mut. Auto. Ins. Co., 834
So.2d 785, 791-92 (Ala.Civ.App.2002); Siegle v.
Progressive Consumers Ins. Co., 819 So.2d 732, 736
(F1a.2002) (repair means to restore); Hall v. Acadia
Ins. Co., 801 A2d 993, 995 (Me.2002); Lupo v.
Shelter Mut. Ins. Co., 70 SW3d 16, 22
(Mo.Ct.App.2002) ("To interpret this phrase as
encompassing the diminished value of an automobile
would go beyond the phrase's common prevailing
meaning of which an ordinary insured would
reasonably understand the phrase to mean.");
Schaefer, 124 S.W.3d at 159 (the term "repair"
connotes something tangible, not value); Wildin v.
Am. Family Mut. Ins. Co., 249 Wis.2d 477, 638
N.W.2d 87, 90 (Ct.App.2001).

We believe this contract makes clear that "like kind
and quality” refers to "replace," not "repair" which
encompasses the *248 notion of restoring property to
its former condition. Only to the extent parts are
replaced does a "repair" entail "property of like kind
or quality." To say one would repair an item with
goods of like kind or quality is simply not correct
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English. An item of property (or a part of that item)
is "replaced" with other property, but it is "repaired"
with tools and labor. We therefore conclude that "like
kind and quality" unambiguously refers only to
replacement, not to repairs, and the verb "restore"
appears nowhere in the policy. Similarly, ordinary
English usage rebuts Allgood's claim that the policy's
promise to provide the "amount necessary to repair or
replace the property with other property of like kind
and quality" includes an amount for diminution of
value. Diminution in value can be compensated, but
it cannot be "repaired" or "replaced." Given v.
Commerce Ins. Co., 440 Mass. 207, 796 N.E.2d
1275, 1280 (2003) ("damage caused by stigma, a
form of damage that, by definition, defies remedy by
way of 'repair' or replacement' "),

Finally, if the policy provided for compensation for
diminution in value in addition to repair and
replacement, the quoted language in the Limit of
Liability provision would be meaningless. The policy
provides that the insurer may choose to pay either the
actual cash value of the vehicle or the amount
necessary to repair, not some combination of the two.
If the latter were the case, as the Supreme Court of
Texas explained, "The insurer's obligation to
compensate the loss would be cumulative--repair or
replace and pay diminished value--in effect insuring
the vehicles 'actual cash value' in every instance and
undermining the insurer's right under the policy to
choose a course of action," Schaefer, 124 S.W.3d at
159 (emphasis in original); see also Pritchett, 834
So0.2d at 791, 792; Siegle, 819 So.2d at 739; Lupo,
70 S.W.3d at 23 ("To hold Shelter liable for the
automobile's diminished value would make it an
insurer of the automobile's cash value in all instances
and would render meaningless its expressed right
under the 'limits of liability' provision to elect to
repair or replace rather than to pay the actual cash
value of the automobile at the time of the loss."),

[12][13] We note that some jurisdictions have
reached the opposite conclusion as to similar policy
provisions. [FN2] However, we do not think that a
split of authority on the meaning of similar contract
terms necessarily means that these terms are
ambiguous.  Ambiguity will be found only if
reasonable persons would differ as to the meaning and
is not established simply because controversy exists.
Beam v. Wausau Ins. Co.,, 765 N.E.2d 524, 528
(Ind.2002). A disagreement among courts as to the
meaning of a particular contractual provision is
evidence that an ambiguity may exist. Travelers
Indem. Co. v. Summir Corp. of Am., 715 N.E.2d 926,
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936 (Ind.Ct.App.1999). But a division of authority is
only evidence of ambiguity. It does not establish
conclusively that a particular clause is ambiguous,
and we are not obliged to agree that those courts that
have reached different results have read the policy
correctly. Hartford Accident & Indem. Co. v. Dana
Corp., 690 N.E.2d 285, 295 (Ind.Ct.App.1997), trans.
denied. We think the meaning of the contractual
terms at issue in Meridian's automobile policy is clear
and we therefore find no ambiguity.

FN2. See, e.g, MFA Ins. Co. v. Citizens
Nat'l Bank, 260 Ark. 849, 545 S.W.2d 70,
71 (1976); Hyden v. Farmers Ins. Exch., 20
P.3d 1222, 1225 (Colo.Ct. App.2000); State
Farm Mut. Auto. Ins. Co. v. Mabry, 274 Ga.
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498, 556 S.E.2d 114, 120-21 (2001);
Venable v. Import Volkswagen, Inc., 214
Kan. 43, 519 P.2d 667, 673 (1974).

*249 Conclusion
The trial court's grant of Meridian's motion to dismiss
g

and its denial of Allgood's motion for partial summary
judgment are affirmed.

SHEPARD, C.J., and DICKSON, SULLIVAN, and
RUCKER, JJ. concur.

836 N.E.2d 243

END OF DOCUMENT
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Briefs and Other Related Documents

Supreme Court of South Dakota.
Patrick CULHANE and Nancy Turbak, Plaintiffs and
Appellees,
v.
WESTERN NATIONAL MUTUAL INSURANCE
COMPANY, Defendant and Appeliant.
No. 23442,

Argued May 25, 2003,
Decided Sept. 7, 2005.

Background: Owners of insured automobile involved
in single car accident brought action against insurer,
contending that they were entitled not only to the total
cost of repairs but also to any diminished market
value that existed after vehicle was repaired to former
condition. The Circuit Court, Third Judicial Circuit,
Codington County, Jon R. Erickson, J., granted partial
summary judgment for automobile owners and
permitted them to proceed on claim for bad faith,
Insurer and automobile owners both requested
intermediate appeal.

Holdings: The Supreme Court, Zinter, J., held that:

(1) policy did not require insurer to compensate
automobile owners for cost of repairs plus post-repair
loss of market value, and

(2) insurer did not act in bad faith in denying claim.
Reversed.

West Headnotes

[1] Appeal and Error €863

30k863

The Supreme Court affirms the circuit court's entry of
summary judgment when there are no genuine issues
of material fact and the legal questions have been
correctly decided.

[2] Appeal and Error €+893(1)

30k893(1)

The Supreme Court reviews the trial court's
interpretation of an insurance contract de novo, with
no deference to the trial court,

[3] Insurance €=2719(2)

217K2719(2)

Automobile insurance policy which limited liability
for loss to the lesser of the actual cash value or the
"Amount necessary to repair or replace the property
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with other property of like kind and quality" did not
require insurer to compensate automobile owners for
cost of repairs plus post-repair loss of market value;
plain meaning of the insurer's obligation was to
restore the vehicle, either through repair or
replacement, to the same physical and operating
condition it was in before the damage occurred, not to
restore car's market value.

[4] Insurance €= 1817

217k1817

The doctrine of reasonable expectations simply does
not apply to insurance policy language where it is
unambiguous,

[5] Contracts €= 10(1)

95k10(1)

Although not specifically rejected by the Supreme
Court, the doctrine of mutuality has been generally
abandoned.

[6] Insurance €=21832(1)

217k1832(1)

Where the provisions of an insurance policy are fairly
susceptible  of  different interpretations, the
interpretation most favorable to the insured should be
adopted.

[7] Insurance €1832(2)

217k1832(2)

The rule of liberal construction of an insurance policy
in favor of the insured and strictly against the insurer
applies only where the language of the insurance
contract is ambiguous and susceptible of more than
one interpretation,

[8] Insurance €~ 1827
217k1827

[8] Insurance €=~ 1832(1)

217k1832(1)

The rule of liberal construction of an insurance policy
in favor of the insured and strictly against the insurer
does not mean that the court may seek out a strained
or unusual meaning for the benefit of the insured.

[9] Insurance €~1805
217k1805

[9] Insurance €+1822
217k1822
The court must consider an insurance policy
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according to the natural and obvious import of the
language, without resorting to subtle and forced
construction for the purpose of either limiting or
extending its operation.

[10] Insurance €~1810

217k1810

The court considers the provisions of an insurance
policy as a whole.

[11] Action €=27(1)
13k27(1)

[11] Insurance €~~2104
2172104

[11] Insurance €=22105

217k2105

The rules of recovery in tort do not apply to an action
on a contract of insurance.

[12] Insurance €&~1710

217k1710

The obligation between the insurer and the insured is
contractual.

[13] Contracts €= 143(3)

95k143(3)

The court may neither rewrite the parties contract nor
add to its language.

[14] Insurance €~3360

217k3360

Automobile insurer had reasonable basis to believe,
due to overwhelming authority, that it would not be
liable to automobile owners for their claim for
diminished value of vehicle following repairs, and
" thus insurer did not act in bad faith in denying that
claim,

*288 Michael Abourezk, Abourezk Law Firm, Rapid
City, South Dakota, Nancy J. Turbak, Watertown,
South Dakota, Attorneys for plaintiffs and appellees.

James E. Moore of Woods, Fuller, Shultz & Smith,
Sioux Falls, South Dakota, Attorneys for defendant
and appellant.

ZINTER, Justice.

**1 An automobile was involved in a single car
accident triggering the collision coverage in a
personal automobile policy. The insurer tendered the
total cost of repairs.,  However, the insureds
contended that they were also entitled to any
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diminished market value that existed after the vehicle
was physically and mechanically repaired to its
former condition. The trial court granted partial
summary judgment in favor of the insureds, allowing
them to present evidence of post-repair diminished
market value. The trial court also permitted the
insureds to proceed on a claim alleging bad faith in
the denial of coverage for diminished market value.
We granted both parties' requests for an intermediate
appeal. We hold that, under the policy provision
limiting indemnification to the lesser of actual cash
value or repair, the insurer's liability for repair did not
include diminished market value remaining after the
vehicle had been repaired to its former physical,
operating, and mechanical condition.

Facts and Procedural History

**2  Western National Mutual Insurance Company
issued a personal automobile policy covering Patrick
Culhane and Nancy Turbak's 2001 Audi Quattro. On
August 22, 2003, the Audi was involved in a one-
vehicle accident. Culhane and Turbak (hereinafter
collectively referred to as Culhane [FN1]) submitted
a repair estimate of almost $13,000 to Western,
Culhane also claimed that after repairs, the Audi
would *289 sustain a diminution in market value of
$8,000 to $10,000. Culhane demanded that Western
pay for the repairs plus the post-repair diminished
value. Western denied the diminished value claim but
sent Culhane a check for the full cost of repairs, less
the deductible.

FNI1. Turbak submitted a joint claim stating;
"I write on behalf of myself and my husband
Pat Culhane, your insureds, regarding our
claim for property loss...."

**3  Because Culhane continued to pursue the
diminished value claim, Western retained independent
local counsel to obtain an opinion concerning its
indemnification  obligation under the policy.
Independent counsel advised Western that the
question had not been resolved in South Dakota, but
persuasive authority in other jurisdictions justified a
denial of Culhane's diminished value claim.

**4 Culhane subsequently sued Western for breach
of contract and bad faith. Prior to trial, Western
moved for summary judgment on all claims. Culhane
also moved for partial summary judgment seeking a
declaration that Western was required to indemnify
for post-repair diminished value and that Western had
engaged in bad faith in denying that claim. The trial
court granted Culhane's motion, allowing evidence of
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diminished value and bad faith to be submitted to the
jury. [FN2] The issues on appeal are:

FN2. The trial court's decision to leave the
diminished market value claim for the jury
appears to be based on two prior decisions of
this Court leaving loss of value or repair
questions for the jury. However, the prior
disputes were submitted to the jury because
there were factual questions whether repairs
would have restored the damaged property to
its prior physical condition. See Stucker v.
Travelers Indem. Co., 77 S.D. 27, 84
N.W.2d 566 (1957); Grubbs v. Foremost
Ins. Co., 82 S.D. 98, 141 N.Ww.2d 777
(1966). Here, there is no dispute that the
automobile can be restored to its former
physical, operating, and mechanical
condition. The question is whether there is
an obligation, as a matter of law, to
indemnify for diminished market value after
property has been physically restored. This
is not a question for the jury.

(1) Whether the policy required indemnification
for both the cost of repairs and post-repair
diminished market value; and

(2) Whether Western acted in bad faith when it
denied Culhane's post-repair diminished market
value claim.

Analysis and Decision

[1][2] **5 Our standard of review on summary
judgment is well-settled. We affirm the circuit court
"when there are no genuine issues of material fact and
the legal questions have been correctly decided.”
Sanford v. Sanford, 2005 SD 34, § 11, 694 N.W.2d
283, 287 (citations omitted). The question in this
case is legal in nature requiring insurance contract
interpretation. We review that question of law de
novo with no deference to the trial court, Aufo-
Owners Ins. Co. v. Hansen Hous., Inc., 2000 SD 13, q
10, 604 N.W.2d 504, 509 (citations omitted).

Post-Repair Diminished Market Value

[3] **6  The policy's "limitation of liability"
provision is central to this dispute. It contractually
limits the portion of the loss that the insurer must
indemnify. It provides:

Our limit of liability for loss will be the lesser of

the:

1. Actual cash value of the stolen or damaged

property; or

2. Amount necessary to repair or replace the

property with other property of like kind and

quality.
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[

**7  On two prior occasions, this Court has
considered related questions under similar policy
language limiting an insurer's liability to the lesser of
cash value *290 or repair. See Stucker v. Travelers
Indem. Co., 77 S.D. 27, 84 N.W.2d 566 (1957) and
Grubbs v. Foremost Ins. Co., 82 S.D. 98, 141 N.W.2d
777 (1966). Because of the analogous limitation of
liability language, Culhane strenuously argues that
these decisions clearly establish that recoverable first-
party collision loss includes the cost of repairs plus
post-repair loss of market value.

**8 We disagree. Stucker only held that an insurer's
liability may be limited to the cost of repairs, but the
repair limitation does not apply when the property
cannot be restored to its former condition,
The policy provision limiting the insurers' liability
to the cost of repairs applies only where the
damaged vehicle can reasonably be repaired. It
has no application in case the insured vehicle is
damaged beyond repair and cannot thereby be
restored to its former condition.

Stucker, 77 S.D. at 31, 84 N.W.2d at 569 (citation
omitted). Similarly, Grubbs, in reaffirming the cost
of repair limitation, held that the insured's "recovery
was limited to the cost of repair or replacement only if
that restored the property to substantially its prior
condition." 82 S.D. at 102, 141 N.W.2d at 778-79.,

**9  Culhane, however, points out that the jury
verdict affirmed in  Stucker exceeded the cost of
repairs. Culhane further asserts that both parties in
Stucker had agreed that the vehicle could be restored
to its former condition in all respects other than value.
Because the Stucker jury instructions limited damages
to the cost of repair if the vehicle could have been
placed in substantially the same condition, Culhane
argues that the Stucker affirmance of a verdict
exceeding the cost of repair essentially approved post-
repair loss of market "value" as a part of the cost of
"repair."

**10 However, the premise of Culhane's argument is
incorrect because the witnesses in Stucker did not
agree that the car could be repaired to its former
condition in all respects other than value. The service
manager for one garage testified that the car was "
'damaged beyond repair' and couldn't possibly be as
good a machine as before," while another witness
testified that "the replacement of damaged parts with
new parts would result in a car mechanically the same
as when it came from the factory," Stucker, 77 S.D.
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at 31, 84 N.W.2d at 569. Considering this dispute,
this Court noted that the issue was whether the car "
could be restored to its former condition by suitable
repairs or replacements," Id. at 32, 84 N.W.2d at 569
(emphasis added) (citation omitted). Consequently,
this Court affirmed the jury award exceeding the cost
of repairs only because of this conflicting evidence
that would have allowed the jury to award damages
for lost value if it found that the vehicle could not be
reasonably repaired.  Stucker did not, however,
expressly or impliedly hold that the policy language,
limiting indemnification to "repair," also required
indemnification for post-repair diminished market
value.

**11 If anything, Stucker's dicta foreshadowed the
opposite conclusion: a conclusion that has been
reached by virtually all recent decisions on this
question, [FN3] Stucker noted that when a vehicle is
repairable, this type of policy language limits
recovery to alternatives: the reasonable cost of
repairs or lost value, but not both, This Court stated:

FN3. See infra 128 n, 12,

The ... contract provision creates an express
limitation on the insurers' liability in case the
damaged vehicle is reparable. *291 Recovery is
then limited to the reasonable cost of repairing the
automobile or to its actual cash value whichever
should be smaller in amount.

Id at 29, 84 N.W.2d at 568,

**12  Grubbs, decided nine years later, confirmed
that this type of policy provision limits the loss
recovery to the lesser of lost value or repair of the
property. Grubbs involved a mobile home that was
damaged by hail. The insurance policy contained a
similar repair or lost value limitation. Again, this
Court did not adopt Culhane's position that "repairs"
include a component of post-repair lost market value,
Instead, without any mention of lost value, Grubbs
confirmed that cost of repair is an alternative that
only requires restoration of the property. This Court
stated:
The words 'repair' and 'replace' used in a policy of
insurance mean the restoration of the insured
property to substantially the same condition in
which it was immediately prior to the damage.,
Grubbs, 82 S.D. at 101, 141 N.W.2d at 778
(emphasis added).

**13 Culhane, however, relies on other language in
Grubbs to suggest that "repairs" include post-repair
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loss of value. Culhane points out that in affirming a

verdict ($1,200) that exceeded the cost of repairs, this

Court stated:
The jury could find the value of the trailer before
the hail storm was $2,400 or $3,000; that affer
the repairs were made it would be worth $1,650
or $1,700, and the repairs mentioned would not,
as the court instructed, 'fairly compensate him for
the damage.'

Id. at 102, 141 N.W.2d at 779 (emphasis added).
However, Culhane's reliance on this reference to lost
value "after the repairs were made" takes the
reference out of context and, most importantly, fails
to consider the trial court's instructions. When
considered in context with the approved jury
instructions, it is clearly apparent that the language
was not intended to allow the cost of repairs plus
post-repair diminished value.  The trial court's
instructions, approved by this Court, specifically
provided:

In determining the amount of damage sustained
by the plaintiff you may award the /esser amount
of two sums of money to be arrived at as follows:

"The first is the sum which you determine to be
the reasonable expense of making the necessary
repair to the property.

The second sum is the difference between the fair
market value of the property immediately before
the storm and the fair market value of the
unrepaired property immediately after the storm,"

Id. at 100, 141 N.W.2d at 778 (emphasis added).
Thus, the law of the case only permitted an award of
lost value of unrepaired property, and we view the
language at issue as nothing more than a possible jury
conclusion should the jury have found that the
attempted repairs had not restored the mobile home's
physical condition,

**14  Consequently, when viewed in context, our
cases have not held that this type of policy limitation
requires indemnification for the cost of repairs plus
post-repair lost value. Instead, our decisions have,
like almost all of the recent decisions on this subject,
enforced the policy limitation as written and limited
recovery to the lesser of the cost of repairs or lost
value, but not both, [FN4]

FN4. We are not the only court that
disagrees with Culhane's contrary reading of
our cases. Other courts also read Stucker
and Grubbs to hold that this type of policy
limitation does not permit loss recovery for
repair plus post-repair diminished value.
See Siegle v. Progressive Consumers Ins.
Co., 819 So.2d 732, 738 n. 4 (Fla 2002);
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Black v. State Farm Mut. Auto. Ins. Co., 101
S.W.3d 427, 428-29 (Tenn.Ct.App.2002).

*292 11

**15 The trial court considered these decisions but
offered three reasons for allowing post-repair
diminished value. The trial court reasoned that: (1)
"[a] reasonable person could read [Culhane's]
insurance policy and believe that when submitting a
claim they would recover an amount equal to what it
would require to restore their vehicle to its pre-
accident value;" (2) "[t]he election of the repair
choice works in the economic favor of the insurer and
forces the insured to bear the significant loss in
market value despite insuring the vehicle against
loss," which "offends the principle of mutuality and
unjustly places the burden of bearing the actual loss
on the insured;" and (3) "[a] genuine issue of material
fact exists as to the meaning of the term restore a
vehicle to its 'former condition,' "

[4] **16 We address this reasoning in turn. First,
we disagree with the trial court's use of reasonable
expectations because "this Court has repeatedly
declined to adopt [that] doctrine." See Dakota, Minn.
& E. R.R. Corp. v. Heritage Mut. Ins. Co., 2002 SD 7,
9 37, 639 N.W.2d 513, 519 (quoting SDCP v,
Wausau Underwriters Ins. Co., 2000 SD 116, § 24 n.
5,616 N.W.2d 397, 407 n. 5). Moreover, because we
ultimately conclude that the policy is not ambiguous,
Culhane's reasonable expectations are irrelevant.
"The doctrine of reasonable expectations simply does
not apply to [insurance] policy language [where it is
unambiguous]." Id., § 39. Finally, even if the doctrine
of reasonable expectations were helpful in
interpreting the meaning of "repair or replace," the
doctrine is of no avail here because Culhane's
expectation concerning the meaning of "repair or
replace" is objectively unreasonable, As the
Massachusetts Supreme Court explained:
Seeking to evade the clear import of this cap on
[the insurer's] liability, [the insured] contends that
the concept of inherent diminished value is
included within the term "repair or replace the
damaged property," in the sense that the vehicle
has not been fully "repair[ed]" or "replace[d]"
when it still suffers some diminution in value even
following full physical restoration. We will not
torture the plain meaning of the terms "repair"
and "replace" to encompass 'repait" or
"replace[ment]" of damage caused by stigma, a
form of damage that, by definition, defies remedy
by way of "repair" or "replace [ment]." There is
nothing exotic about the words "repair or replace"
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as used in the standard policy--both words, in
their ordinary usage, refer to the remedying of
tangible, physical damage. See Websters Third
New Intl Dictionary 1923 (1993) (defining
"repair" as "to restore by replacing a part or
putting together what is torn or broken"); id at
1925 (defining "replace" as "to place again:
restore to a former place, position, or condition"),
No "objectively reasonable insured, reading the
relevant policy language" would conclude that
these terms include compensation for diminution
in market value or for anything else beyond
restoration of the vehicle's precollision physical
condition.

Given v. Commerce Ins. Co., 440 Mass. 207,
212-13, 796 N.E.2d 1275, 1279-80 (2003) (citation
omitted). See also Hall v. Acadia Ins. Co., 801 A.2d
993, 995-96 (Me.2002) (concluding that the insurance
"policy's use of the term 'repair' is unambiguous *293
and that [the insurer's] liability for a loss under the
policy extends only to the loss that can be repaired as
that term is commonly understood. Because
diminution in value is a loss that cannot be repaired,
an ordinary person would reasonably conclude that a
claim for diminished value is not covered by the
policy"); Siegle v. Progressive Consumers Ins. Co.,
788 So0.2d 355, 360 (Fla.Dist.Ct.App.2001) (stating
that "a return to market value is not what the words
'repair’ [and] with 'like kind and quality' commonly
connote and is not what an ordinary insured would
reasonably understand the phrase to mean™).

[5] **17 With regard to the trial court's second
reason, we note that although not specifically rejected
by this Court, the doctrine of mutuality has been
generally abandoned. See Given, 796 N.E.2d at 1278
n. 4, See also 2 Corbin on Contracts § 6.1, at 197
(rev ed 1995); 3 Williston on Contracts § 7:14 (4th
ed 1992); Restatement (Second) of Contracts § 79
(1981), Thus, we also find this reasoning
unpersuasive,

**18 Finally, with respect to the trial court's third
reason, we disagree that the meaning of the language
"former condition" was a question of fact for a jury.
The meaning of this language, which is a court's
interpretation of the contract, is a question of law for
the court.  See Prunty Const., Inc. v. City of
Canistota, 2004 SD 78, ] 10, 682 N.W.2d 749, 753;
Yarcheski v. Reiner, 2003 SD 108, 24, 669 N.W.2d
487, 495; Roth v. Roth, 1997 SD 75, § 16, 565
N.W.2d 782, 786. Therefore, we disagree with the
trial court’s reasons for allowing a jury to consider
indemnification for the cost of repairs plus
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indemnification for post-repair loss of value.

I

[61[71[8]1[9][10] **19 We believe this issue is
governed by the plain meaning of the policy language.
In examining policy language, we first restate that;

Where the provisions of an insurance policy are
fairly susceptible of different interpretations, the
interpretation most favorable to the insured
should be adopted. This rule of liberal
construction in favor of the insured and strictly
against the insurer applies only where the
language of the insurance contract is ambiguous
and susceptible of more than one interpretation....
This rule does not mean, however, that the court
may seek out a strained or unusual meaning for
the benefit of the insured.

National Sun Indus., Inc. v. South Dakota Farm
Bureau Ins. Co., 1999 SD 63, § 18, 596 N.W.2d 45,
48-49 (citation omitted). Instead, we consider the
policy "according to the natural and obvious import of
the language, without resorting to subtle and forced
construction for the purpose of either limiting or
extending [its] operation." State Farm Mut. Auto. Ins.
Co. v. Vostad, 520 N.W.2d 273, 275 (S.D.1994)
(citations omitted). We also consider the provisions
as a whole. Nelson v. Farmers Mut. Ins. Co. of Neb.,
2004 SD 86, § 11, 684 N.W.2d 74, 77 (citation
omitted).

**20 Here, there are a number of relevant policy
provisions. They include:
INSURING AGREEMENT
A. We will pay for direct and accidental loss to
"your covered auto" or any "non-owned auto",
including their equipment, minus any applicable
deductible shown in the declarations.

LIMIT OF LIABILITY

A. Our limit of liability for loss will be the lesser
of the:

1. Actual cash value of the stolen or damaged
property; or

*294 2. Amount necessary to repair or replace the
property with other property of like kind and
quality.

B. An adjustment for depreciation and physical
condition will be made in determining actual cash
value in the event of a total loss.

C. If repair or replacement results in better than
like kind or quality, we will not pay for the
amount of the betterment.

PAYMENT OF LOSS
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We may pay for loss in money or repair or replace
the damaged or stolen property.

**21  Obviously, this dispute focuses primarily on
the "Limit of Liability" provision that limits Western's
contractual obligation to pay the lesser of actual cash
value of the vehicle or the amount necessary to repair
or replace with other property of a like kind and
quality.  Culhane argues that because repair or
replacement must be with other property of a like kind
and quality, the language is broad enough to include
repair plus diminished value. Culhane contends that
this language is "fairly susceptible" to different
interpretations and "the interpretation most favorable
to the insured" must be adopted. See Roden v.
General Cas. Co. of Wis., 2003 SD 130, § 10, 671
N.W.2d 622, 625, However, in Roden, we stated that
a policy is not ambiguous simply because the parties
disagree about its meaning. Rather, "[a]mbiguity in
an insurance policy is determined with reference to
the policy as a whole and the plain meaning and effect
of its words." /d (citation omitted). See also
Johnson v. Johnson, 291 N.W.2d 776, 778-79
(S.D.1980) (stating that a policy is not ambiguous
simply because parties differ about the interpretation),

**22 In this case, we see no ambiguity. This Court
concluded long ago that unless the property cannot be
repaired, an insurer's contractual liability is limited to
the cost of repairs. Grubbs, 82 S.D. at 102, 141
N.W.2d at 778- 79; Stucker, 77 S.D. at 32, 84
N.W.2d at 569. This Court was also unequivocal in
stating that the two measures of damage (lost value or
repair) are alternatives and the insurer is only
obligated to pay the /esser of the two. Id
Furthermore, our cases have avoided the use of the
word value when talking about the repair alternative.
On the contrary, we have noted that repair
contemplates restoration of the condition of the
property. See Stucker, 77 S.D. at 31, 84 N,W.2d at
569; Grubbs, 82 S.D. at 101, 141 N.W.2d at 778.
Finally, in discussing restoration of the condition of
the property, this Court has rejected the notion that
the repair option requires restoration to the same
condition. Rather, this Court noted that the repair
limitation applies when the vehicle can be restored to
"substantially the same condition." Stucker, 77 S.D.
at 32, 84 N.W.2d at 569; Grubbs, 82 S.D, at 102,
141 N.W.2d at 778-79,

**23 Today, we further observe that alternative (2)
of the "Limit of Liability" provision specifically uses
the language "repair or replacement” with other
"property," while only alternative (1) speaks of loss of
"value," This use of different language in the two
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alternative subsections strongly suggests that each
alternative contemplates a different limit of liability.
Thus, the use of the word "value" in subsection (1)
and the use of the word "property" in subsection (2)
clearly suggest that lost value was contemplated in the
first alternative but not the second. We also observe
that the "Payment of Loss" provision gives the insurer
the exclusive option to pay any "loss in money or
repair or replace the damaged or stolen property.”
Therefore, requiring repair of the property plus
indemnification in money for diminished *295 value
extinguishes the insurer's contractual right contained
in both of these provisions. As the Texas Supreme
Court explained:
Interpreting the policy's "repair or replace"
language to include diminished value, as [the
insured] urges, would render other provisions of
the policy meaningless. The policy provides that
the insured is entitled to "the lesser of" actual
cash value or the amount necessary to repair or
replace the vehicle. To incorporate diminished
value into the "repair or replace" provision would
render the "lesser of" language meaningless. The
insurer's obligation to compensate the loss would
be cumulative--repair or replace and pay
diminished value--in effect insuring the vehicle's
"actual cash value" in every instance and
undermining the insurer's right under the policy to
choose a course of action. See Pritchett, 834
So.2d at 791-92 (holding that insurer's option to
pay the vehicle's full value or make repairs would
be meaningless if the policy were read to cover
diminished value); Siegle, 819 So.2d at 739
(same); O'Brien, 785 A.2d at 287 (same). It may
be true, as [the insured] contends, that in some
instances--say, when a very expensive car is
damaged--an insurer will spend less money if it
elects to repair and pay diminished value damages
rather than declare the car a total loss and pay its
actual cash value. But requiring an insurer, who
elects repair, to additionally pay cash for the
market's diminished perception incorporates an
intangible value element into the repair provision
that simply does not appear in the policy's
language.
Inserting the concept of diminished value into the
repair provision would similarly render the
policy's "Payment of Loss" section meaningless.
Under this section of the policy, the insurer has an
option to pay the insured in "money or repair or
replace[ment].” (emphasis added).  Including
diminished value in the concept of repair would
force an insurer that chooses to compensate a loss
by exercising the repair option to also pay money,
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ignoring the clause's disjunctive language.

American Mfrs. Mut. Ins. Co. v. Schaefer, 124
S.W.3d 154, 159-60 (Tex.2003). We find this
analysis persuasive because when this Court
examined a similar payment of loss provision, we
noted that under it, repair was limited to replacing
physical parts; an "insurer may pay for the loss in
money or may repair or replace the automobile, or
such damaged part thereof." Stucker, 77 S.D. at 29,
84 N.W.2d at 568. Thus, if the policy provisions are
to be given effect, the indemnification obligation may
be satisfied solely through repair or replacement of
the property or parts, and the policy does not
contemplate repair or replacement of parts plus an
additional payment of money for unrepairable
diminished value. [FN5]

FNS. We acknowledge Culhane's point that
Western tendered money (a check) for the
cost of repair and, therefore, elected to pay
in money. That act/ does not, however,
define the meaning of the policy language
"repair or replace.”

**24 Instead, "[t]he plain meaning of [the insurer's]
obligation ... is to restore the vehicle, either through
repair or replacement, to the same physical and
operating condition it was in before the damage
occurred." Schaefer, 124 S.W.3d at 159. That
conclusion is required because the ordinary meaning
of the words ‘'repair" and ‘"replace" indicate
something physical and tangible.
[W]hether or not intrinsic value generally inheres
in the word "quality," and *296 assuming without
deciding that the phrase "of like kind and quality"
modifies both "repair” and "replace," we must
look to the ordinary meaning of the words that are
modified. We have said that the words "repair"
and "replace," with regard to a vehicle, connote
something tangible, like removing dents, fixing
parts, or replacing the vehicle with a comparable
substitute. Thus, if an insurer elects to repair a
vehicle and must replace parts in doing so, it must
use parts "of like kind and quality." Likewise, if
an insurer elects to replace the vehicle, it must do
so with a vehicle "of like kind and quality."

Id. at 160 (citation omitted). However, post-repair
diminution in market value is excluded by "repair or
replace" language:

[Wlhere an insurer has fully, completely, and
adequately "repaired or replaced the property with
other of like kind and quality,” any reduction in
market value of the vehicle due to factors that are
not subject to repair or replacement cannot be
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deemed a component part of the cost of repair or
replacement.  Under the '"repair or replace"
provision of the policy's limit of liability, the
insurer's liability is capped at the cost of returning
the damaged vehicle to substantially the same
physical, operating, and mechanical condition as
existed immediately before the loss.  This
obligation does not include liability for any
inherent diminished value caused by conditions or
defects that are not subject to repair or
replacement, such as a stigma on resale resulting
from "market psychology" that a vehicle that has
been damaged and repaired is worth less than a
similar one that has never been damaged. While
the insured may well suffer this type of damage as
a result of a direct or accidental loss, the plain
language of the policy clearly and unambiguously
limits the insurer's liability to "the amount
necessary to repair or replace the property with
other of like kind and quality." If the market
value of the vehicle, after full, adequate, and
complete repair or replacement, is diminished as a
result of factors that are not subject to "repair" or
"replacement,” the insurer has no obligation to
pay the diminution in value, No other reasonable
interpretation can be given to the parties' express
agreement that the insurer's liability is capped at
the amount necessary to "repair or replace."
Carlton v. Trinity Universal Ins. Co., 32 S.W.3d
454, 465 (Tex.App.2000).

v

#*25 Although this is nearly the unanimous view of
the multitude of courts that have considered this issue
in the last five years, Culhane argues that we should
adopt a contrary view. To support his argument,
Culhane points out that "the obvious purpose of a
contract providing collision coverage is to protect
insureds and their lenders from property losses caused
by the peril insured against--collision." From this,
Culhane argues that the value of the vehicle is what is
being insured, not just its physical condition and
mechanical function. Culhane further argues that it is
irrational for an insurance company to protect only
against the part of a loss that is represented by the
cost of repairs and to ignore other significant losses,

[11][12] **26 While one may debate whether it is
rational to only insure part of a loss, that debate is
irrelevant  because =~ Western's  indemnification
obligation is governed by the terms of its contract.
Stated in other words, the contractual indemnification
obligation is not governed by Culhane's post-loss
feeling of what should be reasonably or rationally
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covered. Furthermore, *297 Culhane's entitlement to
recovery for the "entire loss" is only applicable under
the "[rJules ... [of] recovery in tort [, but those rules]
do not apply to an action on a contract of insurance."
Campbell v. Markel Am. Ins. Co., 822 So.2d 617,
622-23 (La.Ct.App.2001). Because this is a contract
of insurance, "we do not consider what measure of
recovery would make the insured whole after a loss or
what would be fair and reasonable compensation for
the loss ... sustained, for we are not deciding a tort
claim." Carlton, 32 S.W.3d at 464. We do not
consider the rules of recovery in tort because:
Allowing damages for diminution in value, when
such damages are established, fulfills the
tortfeasor's obligation to "make whole" his victim.
In contrast, the obligation between [the insurer]
and the [insured] is contractual. [The insurer's]
obligation to indemnify [the insured] when a first-
party claim is submitted due to a collision is
limited by the terms of the contract, It is not
governed by tort principles. Bootstrapping the
standards for measuring damages when property
is damaged through the fault of another to the
contractual coverage provided by an insurer for
first-party collision claims would result in a new
contract, one enlarged beyond what is reasonably
contemplated by the clear terms set forth therein,
and would ignore the principle that insurance
companies may limit coverage so long as such
limitations do not conflict with statutory
provisions or public policy. [FN6]

FN6. The South Dakota Legislature has been
actively involved in mandated insurance
coverage., Considering the absence of a
statute mandating coverage for repair plus
loss of value, the question of mandated
coverage is for the legislature.

Townsend v. State Farm Mut. Auto. Ins. Co., 793
So0.2d 473, 479-80 (La.Ct.App.2001),

[13] **27 Thus, the question is not whether the
entire loss should be rationally indemnified, but
rather, what is the extent of the loss that is covered
under the insurance contract. And, with respect to
that question, virtually all modern decisions conclude
that the entire loss is not indemnified.
[R]equiring an insurer, who elects repair, to
additionally pay cash for the market's diminished
perception incorporates an intangible value
element into the repair provision that simply does
not appear in the policy's language.

We acknowledge that [the insured's] repaired
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vehicle may command a smaller sum in the
market than a like vehicle that has never been
damaged, and that awarding [the insured]
diminished value in addition to repair would go
further to make him whole. But we may neither
rewrite the parties' contract nor add to its
language. [FN7]

FN7. For these reasons, this decision has no
effect on the damages one may receive from
a tortfeasor or a tortfeasor's insurance
carrier. That recovery is governed by SDCL
21-3-1, which provides:

For the breach of an obligation not arising
from contract, the measure of damages,
except where otherwise expressly provided
by this code, is the amount which will
compensate for all the detriment
proximately caused thereby, whether it could
have been anticipated or not.

SDCL 21-3-1 (2005) (emphasis added).

Schaefer, 124 S.W.3d at 160-62.

Vv

**28 Notwithstanding this recent, almost unanimous
view on this issue, Culhane points out that some
jurisdictions have interpreted repair to include a
component *298 of lost value. [FN8] Culhane
specifically points to Stoops v. First Am. Fire Ins.
Co., 160 Tenn. 239, 22 S.W.2d 1038, 1040 (1930), a
case we cited in Stucker, [FN9] which stated:

FN8. Although Culhane relies upon ten
cases that have found coverage for post-
repair loss of value, most of these decisions
are either dated or readily distinguishable,
For example, in Southern Farm Bureau Cas,
Ins. Co. v. Gaither, 238 Ark. 50, 51, 378
S.W.2d 211, 211 (1964), a repair estimate
was tendered, but "subsequently additional
damage to the truck was discovered,
consisting of a bent frame, and two badly cut
tires, which were not included in the ...
estimate," and therefore, it was a jury
question whether the offer of repair was
syfficient. In Hyden v. Farmers Ins. Exch.,
20 P.3d 1222, 1225 (Colo.Ct.App.2000), the
court ordered repair plus diminished market
value, which together exceeded the total
cash value of the vehicle before the accident.
Thus, this decision has been rejected,
distinguished, or not followed by virtually
all jurisdictions that have analyzed it. In
State Farm Mut. Auto. Ins. Co. v. Mabry,
274 Ga, 498, 508, 556 S.E.2d 114, 122
(2001), the Georgia Supreme Court found
coverage only because it "has stood for 75
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years in Georgia and has become, therefore,
part of the agreement between the parties
when they enter into a contract of insurance
which includes the promise to pay for the
insured's loss." In Venable v. Import
Volkswagen, Inc., 214 Kan. 43, 519 P.2d
667 (1974), the repairs were not satisfactory,
and there were numerous remaining
problems. Thus, Venable only stands for the
proposition that "[a]s a measure of damages
where repair fails to restore the property, the
value of the vehicle immediately before the
damage less the value immediately after
repairs are made, plus the reasonable cost of
the repairs may be applied." /d. at 673. In
Potomac Ins. Co. v. Wilkinson, 213 Miss.
520, 529-30, 57 So.2d 158, 160 (1952), the
court allowed diminished value but did not
acknowledge the policy limitation at issue
here. In Ciresiv. Globe & Rutgers Fire Ins.
Co., 187 Minn. 145, 244 N.W. 688 (1932),
and Edwards v. Maryland Motorcar Ins.
Co., 204 A.D. 174, 197 N.Y.S. 460 (1922),
the cases involved automobiles that were
stolen and later recovered, but that had been
driven several thousand miles while in the
possession of thieves. In  Senter v.
Tennessee Farmers Mut. Ins. Co., 702
S.W.2d 175 (Tenn.Ct.App.1985), the court
did not disclose the language used in the
insurance policy. And finally, Allgood v.
Meridian Sec. Ins. Co., 807 N.E.2d 131
(Ind.Ct.App.2004), has been vacated and is
no longer good authority. See Allgood v.
Meridian Sec. Ins. Co., 812 N.E.2d 1065
(Ind.Ct. App.2004). As such, only one of the
ten decisions cited by Culhane is even
arguable authority for coverage of post-
repair diminished value,  See Dunmire
Motor Co. v. Oregon Mut. Fire Ins. Co., 166
Or. 690, 700, 114 P.2d 1005, 1009 (1941)
(holding that "[i]t can not be said that there
has been a complete restoration of the
property unless it can be said that there has
been no diminution of value after repair of
the car").

FN9. Although Culhane suggests our prior
citation to Stoops indicates that we have
adopted the diminished value rule of
Tennessee, his suggestion is misplaced, In
citing to Stoops, this Court only noted that
when the vehicle cannot be reasonably
repaired, "the proper measure of damages is
the difference between the fair cash value of
the automobile before and after the
accident." Stucker, 77 S.D. at 31-32, 84
N.W.2d at 569 (citation omitted).
Moreover, Stoops arrived at its conclusion
only because it found that policy language
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ambiguous. 22 S.W.2d at 1039. Here, as we
point out, the repair language of Western's
policy is not ambiguous.

[TThe cost of repairs and replacement .., is not the
full measure of the insurance to which appellee is
entitled, unless such repairs and replacements will
restore the value possessed by the automobile at
the date of the accident.

Western acknowledges this authority but points out
that the vast majority of courts addressing this issue
have rejected Culhane's position. [FN10] In fact, six
of the seven *299 state supreme courts that have
considered this issue in the last five years have all
rejected Culhane's identical argument., [FN11] And,
during this same time period, fourteen courts
(including the state supreme courts just mentioned)
have issued twenty-four decisions disallowing claims
for post-repair diminished value, while only two states
have found coverage. [FN12]

FN10. Western relies on eighteen cases that
preclude coverage for post-repair diminution
in value:

Pritchett v. State Farm Mut. Auto. Ins. Co.,
834 So2d 785 (Ala.Civ.App.2002);
Johnson v. State Farm Mut, Auto, Ins. Co.,,
157 Ariz. 1, 754 P.2d 330 (Ct.App.1988);
Ray v. Farmers Ins. Exch., 200 Cal. App.3d
1411, 246 Cal.Rptr. 593 (1988); O'Brien v.
Progressive N. Ins. Co., 785 A.2d 281
(Del.2001); Siegle v.  Progressive
Consumers Ins. Co., 819 So.2d 732
(F1a.2002); General Accident Fire & Life
Assurance Corp. v. Judd, 400 S.W.2d 685
(Ky.1966); Campbell v. Markel Am. Ins.
Co., 822 So.2d 617 (La.Ct.App.2001),
Townsend v. State Farm Mut, Auto. Ins. Co.,
793 So.2d 473 (La.Ct.App.2001); Hall v.
Acadia Ins. Co., 801 A.2d 993 (Me.2002);
Given v. Commerce Ins. Co., 440 Mass. 207,
796 N.E.2d 1275 (2003); Driscoll v. State
Farm Mut. Auto. Ins. Co., 227 FSupp2d 696
(E.D.Mich.2002); Lupo v. Shelter Mut. Ins.
Co, 70 S.W.3d 16 (Mo.Ct.App.2002),
Schulmeyer v. State Farm Fire and Cas.
Co., 353 S.C. 491, 579 S.E.2d 132 (2003);
Black v. State Farm Mut, Auto. Ins. Co., 101
S.W.3d 427 (Tenn.Ct. App.2002); American
Mfrs. Mut. Ins. Co. v. Schaefer, 124 S.W.3d
154 (Tex.2003); Bickel v. Nationwide Mut.
Ins. Co., 206 Va. 419, 143 S[E.2d 903
(1965); Wildin v. American Family Mut,
Ins. Co., 249 Wis.2d 477, 638 N.W.2d 87
(Ct.App.2001);  Manguno v. Prudential
Prop. & Cas. Ins. Co., 276 F.3d 720
(5thCir.2002).
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FN11. See O'Brien v. Progressive N. Ins.
Co., 785 A.2d 281, 290 (Del.2001) (stating
that an insurer's responsibility to "repair or
replace" does not include an obligation to
pay for "diminution in value resulting from a
'market psychology' " nor "from the minute
physical imperfections that are inherent to
repair, so long as repairs have ... returned
[the vehicle] to substantially the same form
as before the accident"); Siegle .
Progressive Consumers Ins. Co., 819 So.2d
732, 736, 738 (Fla.2002) (concluding that,
under policy language stating the lesser of
"actual cash value" or "the amount necessary
to repair or replace the property with other
of the like kind and quality," the contract
terms were not ambiguous and, therefore,
coverage for diminished value was denied);
Hall v. Acadia Ins. Co., 801 A.2d 993,
995-96 (Me.2002) (concluding that the
insurance "policy's use of the term 'repair' is
unambiguous and that [the insurer's] liability
for a loss under the policy extends only to
the loss that can be repaired as that term is
commonly understood. Because diminution
in value is a loss that cannot be repaired, an
ordinary person would reasonably conclude
that a claim for diminished value is not
covered by the policy"); Given .
Commerce Ins. Co., 440 Mass, 207, 212-13,
796 N.E.2d 1275, 1280 (2003) (stating that
the terms "repair" or "replace" do not
encompass "damage caused by stigma, a
form of damage that, by definition, defies
remedy by way of 'repair' or 'replace[ment]'
" and finding that repair or replace, "in their
ordinary usage, refer to the remedying of
tangible, physical damage"); Schulmeyer v.
State Farm Fire & Cas. Co., 353 S.C. 491,
498, 579 SEZ2d 132, 135-36 (2003)
(holding that coverage is "expressly
limitfed] ... to the lesser of the actual value
or the cost of repair, These are alternatives,
which do not include an additional
obligation to pay for diminished value when
the cost of repair is chosen."); American
Mfirs. Mut. Ins. Co. v. Schaefer, 124 S.W.3d
154, 158 (Tex.2003) (concluding that
because the limit of liability section limits
the insurer's liability to either "actual cash
value" or the amount needed to "repair or
replace," whichever is less, the ordinary and
generally accepted meaning of those words
does not require the insurer to compensate
the insured for diminished value).

The only contrary decision is State Farm
Mut. Auto. Ins. Co. v. Mabry, 274 Ga, 498,
508, 556 S.E.2d 114, 122 (2001) (finding
coverage for diminished value only because
that interpretation has stood for 75 years in
Georgia and, thus, has become "part of the
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Mut,

agreement between the parties when they
enter into a contract of insurance which
includes the promise to pay for the insureds'
loss").

FN12. The twenty-four decisions denying
coverage are: Manguno v. Prudential Prop.
& Cas. Ins. Co., 276 F.3d 720 (5thCir.2002)
(applying Louisiana law); Pritchett v. State
Farm Mut. Auto. Ins. Co., 834 So.2d 785
(Ala.Civ.App.2002); O'Brienv. Progressive
N. Ins. Co., 785 A.2d 281 (Del.2001);
Siegle v. Progressive Consumers Ins. Co.,
819 So.2d 732 (Fla.2002); Rezevskis v.
Aries  Ins. Co., 784 So2d 472
(Fla.Dist.Ct. App.2001);  Smith v. Superior
Ins. Co., 802 So.2d 424
(Fla.Dist.Ct.App.2001); Campbell .
Markel American Ins. Co., 822 So0.2d 617
(La.Ct.App.2001); Farmers Seafood Co.,
Inc. v. Progressive Sec. Ins. Co., 799 So.2d
866 (La.Ct.App.2001); Johnson v. lllinois
Nat'l Ins. Co., 818 So2d 100
(La.Ct.App.2001); Townsend v. State Farm
Mut.  Auto. Ins. Co., 793 So.2d 473
(La.Ct.App.2001); Hall v. Acadia Ins. Co.,
801 A2d 993 (Me.2002);  Given v
Commerce Ins. Co., 440 Mass. 207, 796
N.E.2d 1275 (2003); Roth v. Amica Mut.
Ins. Co., 440 Mass. 1013, 796 N.E.2d 1281
(2003); Lupo v. Shelter Mui. Ins. Co., 70
S.W.3d 16 (Mo.Ct.App.2002); Camden v.
State Farm Mut. Auto. Ins. Co., 66 S.W.3d
78 (Mo.Ct.App.2001); Spellman v. Sentry
Ins., 66 S.W.3d 74 (Mo.Ct.App.2001),
Schulmeyer v. State Farm Fire & Cas, Co.,
353 S.C. 491, 579 S.E.2d 132 (2003); Black
v. State Farm Mut. Auto. Ins. Co., 101
S.w.3d 427 (Tenn.Ct.App.2002);
Progressive County Mut. Ins. Co. v. Bailey,
133 SW.3d 272 (Tex.2004); State &
County Mut. Fire Ins. Co. v. Macigs, 133
S.W.3d 271 (Tex.2004); American Mfrs.
Ins. Co. v. Schaefer, 124 S.W.3d 154

(Tex.2003); Smither v. Progressive County Mut,
Ins. Co., 76 S,W.3d 719 (Tex.App.2002); Carlton
v. Trinity Universal Ins. Co:, 32 S.W.3d 454
(Tex.App.2000); Wildin v. American Family Mut,

Ins.

Co., 249 Wis2d 477, 638 N.W2d 87

(CL.App.2001).

Virtually all of these courts finding no
coverage have done so because, as
previously discussed, the word "repair" has a
plain meaning that does not encompass
repair of diminished market value after the
repair is completed. Rather, the plain
meaning of repair contemplates physical
restoration. See Pritchett v. State Farm Mut,
Auto. Ins. Co., 834 So.2d 785, 791
(Ala.Civ.App.2002) (concluding that "[t]he
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various definitions of repair do not discuss
the concept of value ... in its common usage,
the term 'repair' is [not] understood to
encompass the concept of value or require a
restoration of value."); O'Brien .
Progressive N, Ins. Co., 785 A.2d 281, 290
(Del.2001) (stating that the word repair
means "to bring back to good or useable
condition"); Siegle v.  Progressive
Consumers Ins. Co., 819 So.2d 732, 736
(F1a.2002) (stating that " 'repair' means 'to
restore by replacing a part or putting
together what is torn or broken' "); Siegle v.
Progressive Consumers Ins. Co., 788 So0.2d
355, 360 (Fla.Dist.Ct.App.2001) (stating
that "a return to market value is not what the
words 'repair' with 'like kind and quality'
commonly connote and is not what an
ordinary  insured  would  reasonably
understand the phrase to mean."); Campbell
v. Markel Am. Ins. Co., 822 So0.2d 617, 627
(La.Ct.App.2001) (stating that interpreting
the word repair to include the diminished -
value of an automobile "would go beyond
the word's plain meaning"); Hall v. Acadia
Ins. Co., 801 A2d 993, 995 (Me.2002)
(noting that repair means "[tJo restore to
sound condition after damage or injury");
Given v, Commerce Ins. Co., 440 Mass. 207,
796 N.E.2d 1275, 1280 (2003) (stating that
they "will not torture the plain meaning of
the terms 'repair' and 'replace' to encompass
'repair' or 'replace[ment]' of damage caused
by stigma, a form of damage that, by
definition, defies remedy by way of 'repair’
or 'replace[ment]' "); American Mfis. Mut.
Ins. Co. v. Schaefer, 124 S,W.3d 154, 158
(Tex.2003) (stating that "[t]he concept of
repair with regard to a vehicle connotes
something tangible, like removing dents or
fixing parts").

The two decisions permitting coverage are:
State Farm Mut. Auto. Ins. Co. v. Mabry,
274 Ga. 498, 556 S.E.2d 114 (2001); Hyden
v. Farmers Ins. Exch, 20 P.3d 1222
(Colo.Ct.App.2000).

*300 **29 Culhane attempts to distinguish some of
the no-coverage cases by arguing that different policy
language was at issue, This argument is without
merit. For example, in Given, 796 N.E.2d at 1277,
the Massachusetts policy did have unique language.
However, the court's analysis focused on an
analogous limit of liability provision, which provided
that the insurer was never required to "pay more than
what it would cost to repair or replace the damaged
property."  Id.  Similarly, the policy language
considered in Pritchets, 834 So.2d at 787 and
Townsend, 793 So.2d at 478 did contain language
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providing for estimates based on prevailing
competitive prices for determining the cost of repair
or replacement. Nevertheless, the holding of these
courts was based on the meaning of the word "repair."
See Townsend, 793 So.2d at 478 (concluding that the
"provision limits [the insurer's] liability for loss to the
lower of either the actual cash value of the automobile
or the cost of repair or replacement of the
automobile"); Pritchett, 834 So.2d at 795 (concluding
that under *301 the "repair or replace" language of
the insurance policy, the insurer was "not required to
compensate its insured for any possible difference
between the value of the insured automobile before
the collision and the value of that automobile after the
damage caused by the collision has been repaired").

**30 Culhane also attempts to distinguish other no-
coverage cases by arguing that they had "repair or
replace” language, but not the "like kind and quality"
language. See Campbell, 822 So.2d at 620; Hall,
801 A.2d at 995; Wildin v. American Family Mut.
Ins. Co., 249 Wis.2d 477, 481-82, 638 N.W 2d 87,
88-89 (Ct.App.2001), However, even though neither
Hall nor Campbell mentioned "like kind and quality,"
they did not indicate that this difference would have
warranted a different outcome. Instead, like most
courts, those cases simply relied upon the plain and
ordinary definition of '"repair" and from that,
concluded there was no coverage for post-repair
diminution in value. Only Wildin suggested that
Culhane's distinction is valid (noting that neither the
reasoning nor the result of an earlier case within that
jurisdiction was applicable because the earlier case
involved the "like kind and quality" language). 249
Wis.2d at 485, 638 N.W.2d at 90,

VI
**31 In the final analysis, Culhane simply disagrees
with the almost unanimous view of modern courts
considering this issue. Furthermore, of the scores of
cases cited by Western, Culhane has attempted to
distinguish only a few, while conceding that there is a
"legitimate difference of opinion as to the meaning of
the 'like kind and quality clause' and the scope of
coverage." Based upon the overwhelming weight of
authority, the unmistakable trend of virtually all
recent decisions, and our decisions in Stucker and
Grubbs, we adopt the majority view. We conclude
that absent a showing that the vehicle cannot be
repaired to its former physical, mechanical, and
operating condition, post-repair diminution in value is
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excluded by this policy limitation. For this reason,
and because Culhane concedes the Audi could be
repaired in the sense of restoring appearance and
function, we reverse on the diminished value issue.

[14] **32 With respect to the bad faith issue, we
have stated that "[a]n insurance company is entitled to
challenge claims which are fairly debatable and will
be found liable only where it has intentionally denied
(or failed to process or pay) a claim without a
reasonable basis." Phen v. Progressive N. Ins. Co.,
2003 SD 133, § 24, 672 N.W.2d 52, 59 (citation
omitted). Because of the overwhelming authority
holding that Western was not responsible for
Culhane's diminished value claim, Western had a
reasonable basis to believe that it would not be liable,
and it did not act in bad faith in denying this claim.
Therefore, we also reverse on the bad-faith claim.

*%*33 Reversed.

*%34 GILBERTSON, Chief Justice, and
KONENKAMP and MEIERHENRY, Justices, and
MILLER, Retired Justice, concur.

**35 MILLER, Retired Justice, sitting for SABERS
, Justice, disqualified.

704 N.W.2d 287, 2005 SD 97
Briefs and Other Related Documents (Back to top)

. 2005 WL 361009972 (Appellate Brief) Appellant's
Reply Brief (Apr. 15, 2005)Original Image of this
Document (PDF)

. 2005 WL 3610100T2 (Appellate Brief) Appees'
Brief (Mar. 29, 2005)Original Image of this
Document (PDF)

. 2005 WL 3610101T2 (Appellate Brief) Brief of
Amicus Curiae South Dakota Insurance Alliance
(Mar. 15, 2005)Original Image of this Document
(PDF)

. 2005 WL 3610102T2 (Appellate Brief) Appellant's
Brief (Feb. 08, 2005)Original Image of this Document
with Appendix (PDF)

END OF DOCUMENT

© 2006 Thomson/West, No Claim to Orig. U.S. Govt. Works.



